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NOTES. 

Historical Analysis of Federal Liquor Legislation. — Under the 
License Cases 1 a state was allowed to regulate a matter of general 
interest in interstate commerce until Congress had done so. It had 
been previously decided, in view of the fact that Congress had laid 
imposts on liquors imported from a foreign country, that the state 
was unable to interfere with such liquors until they had lost their 
"foreign commerce" character. 2 This they were deemed to retain until 
the original package in which they had been shipped was sold or 
broken open. 3 Thus, early in our constitutional history, it became 
evident that the commerce power, delegated to Congress, was in its 
application to the control of intoxicating liquors, a somewhat serious 

'(1847) 46 U. S. S04. 

'Black, Intoxicating Liquors §§ 67, 68. 

'Brown v. Maryland (1827) 25 U. S. 419. 
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check upon the states' police power. The clash between the state 
and federal powers on this question was tremendously magnified by 
Leisy v. Hardin? which overruled the License Cases by adhering to 
the doctrine that a state could not regulate any matter of general 
interest in interstate commerce until Congress had expressly given its 
consent. 5 From this it followed, since Congress had not signified 
assent to state regulation of liquors imported from a sister state, that 
such liquors were to be accorded the same "state immunity" as those 
imported from foreign countries. 6 After this decision, the most strin- 
gent state regulations would have been insufficient to cope effectively 
with the liquor problem. Suppose that in order to suppress drinking, 
a state could have constitutionally declared illegal the very possession 
of liquors for beverage purposes 7 and had done so. It is submitted 
that such a measure, unaided by federal restrictions on interstate 
commerce, would not have been entirely effective because the adminis- 
trative officers of the state, bound under Leisy v. Hardin to allow the 
importation of liquors, would thereafter have been confronted with 
insuperable practical difficulties in preventing their use. Now the 
national government found itself in an entirely dissimilar situation. 
Under its taxing power, it might practically have destroyed the liquor 
traffic 8 but no legislative steps of any kind were taken toward inde- 
pendent federal control probably because of a lack of sentiment coupled 
with the reluctance of Congress to encroach upon what was viewed 
as a purely state function. 9 These circumstances, then, the inability 
of the state, unaided, to cope effectively with the liquor problem and 
the unwillingness of Congress to bring about prohibition independ- 
ently, taken in conjunction with an insistent and ever increasing 
prohibitive sentiment, foreshadowed legislative development along 
lines of federal co-operation with the self -declared "dry" state standing 
in need thereof. 

The "dry" state was first driven to seek federal aid in order to rid 
itself of the "original package shops" that sprang up within its 
borders under the protection of the "original package" rule 10 extended 

*(1890) 135 U. S. 100, 10 Sup. Ct. 681. 

5 14 Columbia Law Rev. 321, 323. 

"25 West Virginia Law Quart 42, 49. 

'Until recent years it was held with practical unanimity that the use 
or possession of liquors, since it did not of itself affect public health, 
morals or safety, could not be curtailed under the police powers; 13 
Columbia Law Rev. 745; State v. Williams (1908). 146 N. C. 618, 61 S. E. 
61; Commonwealth v. Campbell (1909) 133 Ky. 50, 117 S. W. 383; but 
within the last few years both case, Crane v. Campbell (1917) 245 U. S. 
304, 38 Sup. Ct. 98; 17 Columbia Law Rev. 558, and comment, 16 Columbia 
Law Rev. 10 et seq.; 3 Iowa Law Bulletin 164 et seq., have upheld a 
contrary result governed largely by the logical contention that in order 
to prevent the consumption of intoxicants it is just as reasonable to 
prohibit their possession as it is to prohibit their sale, 4 Va. Law Rev. 236. 
In considering the power of the state to prohibit mere possession or use, 
it must be borne in mind that before the Wilson Act, infra, footnote 12, 
there was an additional difficulty to be met in the "original package" 
doctrine. 

"McCray v. United States (1904) 195 U. S. 27, 24 Sup. Ct. 769. 

9 25 West Virginia Law Quart. 42, 45. See, infra, footnote 24. 

"See In re Van Vliet (1890) 43 Fed. 761, 766; State v. Parker Distilling 
Co. (1911) 236 Mo. 219, 314 et seq., 139 S. W. 453, 481 et seq. 
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by Leisy v. Hardin to liquors imported from a sister state. Congress, 
with the broad hope of precluding its commerce power from remaining 
a means of circumventing the prohibitive policy determined upon by 
the states, 11 promptly responded by passing the Wilson Act. 12 By this 
Act, the state which forbade sales generally was further enabled to 
prevent the sale of the imported "original package"; 13 but since such 
a package could not be interfered with until its interstate journey was 
complete 14 and since there had yet been no successful attempt to 
prohibit the use or possession of liquors, 15 the state was powerless to 
repress their importation for personal consumption 16 and consequently 
was deluged by liquors thus obtained. 11 To aid the state in its new 
predicament occasioned by the shortcomings of the Wilson Act, Con- 
gress, after spending a number of years in discarding suggested 
remedies because of constitutional difficulties, 18 passed the Webb- 
Kenyon Act, 19 resorting therein to the expedient of divesting of their 
interstate character and thereby entirely subjecting to local control, 
liquors shipped into a state with the intention of violating the laws 
of that state in any particular. 20 Grave doubt was expressed as to the 
constitutionality of this measure, 21 but finally it was sustained by the 
Supreme Court in the oft-discussed Clarke case. 22 The Webb-Kenyon 
Act, of necessity, marks the termination of legislative development by 
federal co-operation because the state, no longer restricted by the 
federal prerogative, was enabled to cope with the liquor traffic. 23 

One might have expected that Congress, having attained its aim 
of enabling the states to act effectively, would thereafter rigidly follow 

"21 Cong. Rec. 4954 et seq. 

"26 Stat. 313 (1890). 

"In re Rahrer (1891) 140 U. S. 545, 11 Sup. Ct. 865; In re Van Vliet, 
supra, footnote 10. 

"The Wilson Act removed from liquors the cegis of interstate com- 
merce upon their arrival within the state. The case of Rhodes v. Iowa 
(1898) 170 U. S. 412, 18 Sup. Ct. 664, largely destroyed the practical value 
of this enactment by construing the word "arrival" to mean not physical 
arrival but commercial arrival by delivery to the consignee. 14 Columbia 
Law Rev. 323. 

"See, supra, _ footnote 7. In 1908, in State v. Williams, supra, footnote 
7, the court said at page 628, "While the Legislatures have resorted to 
many expedients ... we do not anywhere find any suggestion that 
the possession of intoxicating liquor without any unlawful purpose, . . . 
is made indictable". 

"Vance v. Vandercook Co. (No. 1) (1898) 170 U. S. 438, 18 Sup. Ct. 
674; American Express Co. v. Iowa (1905) 196 U. S. 133, 25 Sup. Ct. 182. 

"49 Cong. Rec. 761. 

IS 4 Va. Law Rev. 353, 365 et seq. 

M 37 Stat 699 (1913). 

ro See Adams Express Co. v. Kentucky (1915) 238 U. S. 190, 198, 35 
Sup. Ct. 824, 826; Clark Distilling Co. v. Western Maryland Ry. (1917) 
242 U. S. 311, 323 et seq., 37 Sup. Ct. 180, 184. 

a Taf t's Veto Message, 49 Cong. Rec. 4291 et seq. 

a Clark Distilling Co. v. Western Maryland Ry., supra, footnote 20. 

"50 Chicago Legal News 206; 54 Cong. Rec. 3396 et seq. 
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out its former tendency of leaving this troublesome question to them. 
But such a view underestimates the gradually acquired strength of 
the agitation for nation-wide prohibition. 24 Nevertheless, the first 
legislative steps in the national movement were the outcome of the 
Congressional desire to effectuate local regulations. The' Senate, ap- 
parently holding the view that the states, some of which had placed a 
ban on soliciting orders for liquors, were powerless to redress solicita- 
tions mailed in from without their boundaries, looked upon the situa- 
tion as one requiring further co-operation on its part. 25 Consequently, 
Senator Jones proposed an amendment to a post-office measure, penal- 
izing, within prescribed limits, the mailing of solicitations for orders 
into a state that had prohibited them. 29 In the midst of the discussion 
of the Jones Amendment, Senator Eeed laid bare to the Senate its 
peculiar situation of suggesting penalties for the mailing of solicita- 
tions into a state that forbade them but of tolerating the importation 
of liquor itself into a state that had legislated against its manufacture 
or sale, and urged the logic of punishing the latter act as well as the 
former. 26 Though the Senate, having in mind that under the Webb- 
Kenyon Act the state could bar the liquor and apparently holding the 
view that the state was powerless as to solicitations, was consistent 
enough, it promptly passed the Eeed "Bone-Dry" Law constituting it 
a federal offence "to order, purchase or cause intoxicating liquors to 
be transported" into any state that prohibited the sale or manufacture 
thereof. 27 ITow it was suggested in debate that the Reed Law was 
proposed for the dual purpose of vexing the "dry" state with its own 
enactment against manufacture or sale by rendering it "bone-dry" 
and of discouraging the adoption of similar enactments. 28 Be that as 
it may, it in no way derogates from the' proposition that the Reed Law 
was the natural though not logical outcome of the Jones Amendment. 
The latter measure can not be viewed as a hindrance to prohibition 
but must be looked upon as supplementary to state control. 29 The 

''It is to be noted, however, that both the Reed Law, infra, footnote 
27; 54 Cong. Rec. 3396, et seq., and the project for constitutional prohibition, 
SS ibid. 5555, et seq., 5586, 5644, 5652; 56 ibid. 428, 434, were vigorously 
opposed on the ground that Congress had done all it could to empower 
the states to become "dry" and should therefor leave the matter to them, 
especially since it was a question of the police power. 

= 54 Cong._ Rec. 1166, 3324. Senator Jones, in urging his Amendment, 
ibid. 3324, said, "It is a matter involving the integrity of the laws passed 
by the states and involves preventing the United States Government from 
allowing one of its agencies to be used for the violation of the laws of 
those states". 

"54 Cong. Rec. 3330. 

"Fed. Stat Ann. 1918 Supp. 394. The Jones Amendment is embodied 
in the language immediately preceding the Reed Law. 

= 54 Cong. Rec. 3396, et seq. Of the fact that the liquor interests were 
in favor of the Reed Law after it came to their notice, there can be little 
doubt, ibid. 

a The acute suggestions made with respect to the Reed Law can not 
be applied to the Jones Amendment, the distinction lying in the fact that 
though a state ban on solicitations was, ex proprio vigore, sufficient to 
prevent their introduction into the state, a local regulation against manu- 
facture and sale was in no way a bar to importation for personal con- 
sumption. 
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Reed Law, on the other hand, was not intended to further enable the 
state to protect itself for under the Webb-Kenyon Act the state could 
have become "bone-dry" if it so desired. Quite the contrary, the 
enactment was for the express purpose of protecting the state despite 
itself, 30 and for this reason it marks both the abandonment of the 
former Congressional policy of leaving regulation to the states 31 and 
the initiation of prohibition imposed by the central government, 32 a 
movement which soon attained its culmination in the adoption of the 
Eighteenth Amendment. Before considering this development, it 
should be added that throughout the discussion of the Jones Amend- 
ment, Congress apparently overlooked the seemingly unquestionable 
power of the state to repress the interstate transmission of solicita- 
tions. 33 Had this matter been clearly before the legislators, possibly 
there would now be no Jones Amendment and consequently no 
Reed Law. 

The consideration of the Constitutional Amendment 34 is substan- 
tially complicated by the war and the prohibitive enactments resulting 
therefrom, notably the food conservation act 35 conferring upon the 
Executive wide discretionary powers to regulate, for war purposes, the 
manufacture of alcoholic beverages. It is extremely difficult to deter- 
mine exactly how these unparalleled circumstances affected the Amend- 
ment especially since both those opposed to and those in favor of the 
measure found in them abundant support for their respective positions. 
It is certain, however, in view of the fact that the Hobson Eesolution, 
out of which the Amendment indirectly grew, was introduced into 

30 54 Cong. Rec. 3330, et seq., 3397. 

"4 Va. Law Rev. 634, 635. 

"25 West Virginia Quart. 42, S3. 

"Supra, footnote 25. Establishing the power of the state are: State v. 
Davis (1915) 77 W. Va. 271, 87 S. E. 262; Danciger v. Stone (1909) 187 
Fed. 853; cf. State ex rel. Black v. Delaye (1915) 193 Ala. 500, 68 So. 
993; see State of W. Va. v. Adams Express Co. (1915) 219 Fed. 794. At 
p. 800, the court says, "The federal government does not protect those 
who use its mails to thwart the police regulations of the state made for 
the conservation of the welfare of its citizens. The use of the mail is 
a mere incident in carrying out the illegal act, and affords no more pro- 
tection in a case like this than a like use of the mails to promote a criminal 
conspiracy, or to perpetrate a murder by poison, or to solicit contri- 
butions of office holders in violation of the civil service law, or to obtain 
goods under false pretences". Contra, Rose v. State (1909) 133 Ga. 353, 
65 S. E. 770, which is distinguished in State v. Davis, supra. 

"United States Constitution, Amendments, Article 18. The amendment 
reads as follows: 

"Section 1. After one year from the ratification of this article, the 
manufacture, sale, or transportation of intoxicating liquors within, the 
importation thereof into, or the exportation thereof from, the United 
States and all territory subject to the jurisdiction thereof, for beverage 
purposes, is hereby prohibited. 

"Section 2. The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation. 

"Section 3. This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the Legislatures of the 
several States as provided in the Constitution within seven years from 
the date of the submission hereof to the States by the Congress." 

"Fed. Stat. Ann. (1917) Pamph. Supp. No. 12, p. 26. 
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the House in 1913, 3S that at least the origin of the measure may be 
viewed as solely aseribable to the sentiment for national prohibition. 37 
By the Amendment the power to legislate directly on liquors is con- 
ferred on Congress which previously had been limited to acting in- 
directly through the channel of its delegated powers. It is in connec- 
tion with the mode of exercise of this newly conferred Congressional 
prerogative and its adjustment to the police power of the states under 
the "concurrent jurisdiction" created by the Amendment that the 
future problems of national liquor legislation will arise. 



Fraud Preventing the Inception of Contract. — In determining 
whether fraud renders a contract void or voidable, one must distinguish 
between two classes of fraud; the one which induces a person to assent 
to do a particular act which he would not have done but for the 
misrepresentation; and the other which induces him to believe that 
the act which he does is something different from what it actually is. 1 
The former makes the contract voidable at the option of the defrauded 
party, 2 and is commonly known as fraud in the inducement. 3 The 
latter is often spoken of as fraud in the factum,* and prevents the 
inception of the contract, or, as it is generally said, makes the con- 
tract absolutely void. 

M S4 Cong. Rec. App. 734. 

"It has been suggested that the Hobson Resolution, which was aimed 
at sales and left intact the personal liberty to drink, 55 Cong. Rec 7822, 
was accepted by the liquor interests as a means whereby they hoped 
to continue manufacture for barter and to shift the blow of reform 
sentiment to the already doomed saloon. 54 Cong Rec. App. 733 et seq. 
However this may be, the resolution may be said to be solely the reflection 
of the growing strength of prohibitionism. 

"'There are two kinds of fraud which differ essentially in their character; 
in the one the grantor is induced to convey his property by fraudulent 
representations as to the value, nature, or character of the consideration 
he receives for the conveyance. This is sometimes called fraud in the 
consideration. In the other case the grantor is deceived into the execu- 
tion of the instrument of the contents of which he is ignorant. This is 
sometimes called fraud in the execution of the deed. The distinction 
between the two cases lies just here. It is elementary law that the assent 
of the parties is necessary to constitute a binding contract. In the first 
case the assent of the party though obtained by fraud is, nevertheless, 
obtained not only to the execution of the instrument, but to the contract 
which it evidences. _ In the second case there is procured only the signature 
to and the execution of the written instrument but not assent to the 
contract therein stated." Smith v. Ryan (1908) 191 N. Y. 452, 457, 84 N. E. 
402; Walker v. Ebert (1871) 29 Wis. 194; 1 Page, Contracts §§ 63, 87, 
131; Williston, Sales § 625. 

2 1 Page, op. cit. § 131. 

3 1 Page, op. cit. § 87. 

4 1 Page, op. cit. § 63. 

'Foster v. Mackinnon (1869) L. R. 4 C. P. 704; Whitney v. Snider 
(N. Y. 1870) 2 Lansing 477; Jewelry Co. v. Darnell (1907) 135 Iowa 
555, 113 N. W. 344; Freedly v. French (1891) 154 Mass. 339, 28 N. E. 273; 
Biddeford Nat'l. Bank v. Hill (1907) 102 Me. 346, 66 Atl. 721. 



